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JUDGMENT OF THE COURT 

 

The appeal against the decision of East J is dismissed. 

____________________________________________________________________ 
 

 
REASONS OF THE COURT 

 

(Given by Hodge J) 

A tragic killing 

[1] Mr Z is a 19 year old man who was caught up in a bad crowd.  At 

approximately 8.00pm on 13 September 2017 he was in Grey Lynn Park with four of 

his associates, all of whom were aged between 17 and 20.  The group fancied 



 

 

themselves as a sort of street gang.  They dressed in hoodies and each wore a teal-

coloured bandanna tied around an upper arm.  They called themselves the Fidget 

Spinnerz.  They had a Facebook page where they had posted pictures of themselves 

looking tough in their “uniform”.  

[2] The Fidget Spinnerz’ “crime” of choice was to loiter around a children’s 

playground at the south end of the park, smoking cigarettes, and playing loud rap 

music through a portable speaker.  The Fidget Spinnerz were much disliked by the 

Grey Lynn community, who felt somewhat intimidated by the group when they tried 

to take their children to the playground.  Some parents had called the Police on a 

small handful of occasions but the group had always disappeared whenever the 

Police stopped by to check out the playground.   

[3] On 13 September 2017, Ms Janey-E Jones was walking through Grey Lynn 

Park.  She walked past the Fidget Spinnerz who were leaning against the playground 

equipment.  One of the group (a Mr Dale Cooper) called out to her and asked if she 

would give them money.  She ignored them and kept walking.  Mr Cooper swore at 

her.   

[4] Immediately after this, Mr Z said he had to go home.  He said goodbye to his 

associates, and left the group.  He walked away in the opposite direction to Ms 

Jones.  Thirty seconds later, as he got to the edge of the park, he turned back to make 

the Fidget Spinnerz gang sign to his friends.  He saw Mr Cooper and the others had 

run after Ms Jones. 

[5] Mr Cooper and his associates had assaulted and stabbed Ms Jones with 

knives they had been carrying.  Ms Jones died almost immediately. 

[6] We interpose here to say that Mr Cooper pleaded guilty to a charge of murder.  

Two other members of the Fidget Spinnerz who ran with him pleaded guilty as 

parties to murder.  One has pleaded not guilty as a party to murder and her trial is 

scheduled for October 2018.   



 

 

[7] That left Mr Z.  When he saw from a distance what had happened he turned 

and fled.  Police arrested him running home in a panic immediately after Ms Jones’ 

killing.  They found a switchblade in his pocket.  He was arrested and charged with 

murder1 and possession of a knife in a public place.2 

Mr Z’s case progresses 

[8] On 14 September 2017 all five Fidget Spinnerz had their first appearance in 

the Auckland District Court.  Several mainstream media representatives were 

present.  Also present was Mr Orpington Flannery who is the president and self-

styled “chief reporter” for Against Seriously Bad Offenders (ASBO).  ASBO is a 

community organisation concerned with serious crime (especially young offenders) 

and what it sees as light sentences given to young people.  It lobbies the government 

on these matters.  ASBO operates a website where it covers court cases that engage 

issues with which ASBO is concerned.  Courts had previously granted ASBO 

recognition as a media organisation at two murder trials in 2014 and 2016 and 

covered both of these on its website. 

[9] Mr Flannery asked for permission to cover the cases of the five Fidget 

Spinnerz under s 210(1)(b) of the Criminal Procedure Act 2011.  Judge Paterson 

granted permission to ASBO.   

[10] Ms Palmer was Mr Z’s lawyer.  She sought interim name suppression for Mr 

Z.  The Police prosecutor did not oppose interim name suppression but Mr Flannery 

did.  Judge Paterson granted interim name suppression without recording reasons 

saying that the matter could be revisited once pleas were entered.   

[11] Two weeks after being arrested, the Police had developed a good idea of what 

had happened.  Mr Z had told them everything and some of the other Fidget 

Spinnerz had given statements confirming that Mr Z was not involved in the murder.  

Detective Copeland, the officer in charge of the case, told Ms Palmer that Police 

would be withdrawing the murder charge against Mr Z. 

                                                 
1
  Crimes Act 1961, ss 160 and 167.   

2
  Crimes Act 1961, s 202A(4)(a).   



 

 

[12] That left the offensive weapon charge.  On 2 October 2017 Ms Palmer wrote 

to the officer in charge of the case, Detective Copeland, asking for the Police to 

consider applying their diversion policy3 in respect of the offensive weapon charge. 

[13] On 4 October 2017, Detective Copeland conducted a diversion interview with 

Mr Z.  Ms Palmer also attended.  At the interview, Mr Z expressed his regret for 

carrying the knife.  He said that he was carrying it because all of the Fidget Spinnerz 

did.  It was part of the gang “uniform”.  They would normally use them to carve their 

gang name on to playground equipment.  Mr Z said that the killing of Ms Jones 

made him realise how dangerous knives were, that he felt disgusted and that he 

would never carry a knife again.  Although the interview and Mr Z’s charge were not 

directly about Ms Jones’ death, Mr Z expressed his remorse for not intervening 

somehow to try to save Ms Jones.  Detective Copeland was impressed with Mr Z’s 

remorse. 

[14] By 15 October 2017 the identities of the other Fidget Spinnerz had been 

made public.  Mr Flannery reported on them on ASBO’s website.  The stories were 

in hard-hitting terms.  He suggested that the Fidget Spinnerz should receive long 

sentences and that they were beyond redemption.  Members of the public left 

comments on the stories on the websites calling the Fidget Spinnerz thugs and 

killers.  Both ASBO and the mainstream media were always careful to distinguish 

between allegations and facts in their stories.   

[15] There was no direct victim of Mr Z carrying his knife, so Detective Copeland 

did not carry out a victim interview.  However, from her work on the murder case, 

Detective Copeland knew that Ms Jones’ family found it traumatic that the words 

“Fidget Spinnerz” were still carved in large letters on the playground near where Ms 

Jones died.   

[16] On 16 October 2017 Detective Copeland offered Mr Z a diversion agreement.  

Detective Copeland typed it up in the formal template.  The agreement contained all 

that the policy normally required.  Relevantly, the agreement contained the following 

sentences: 

                                                 
3
  See the New Zealand Police’s Adult Diversion Scheme Policy. 



 

 

[Mr Z] accepts responsibility for the charge CRN 140054678.  Mr Z accepts 
that he was carrying a knife in a public place without lawful authority or 
reasonable excuse. 

… 

As conditions of diversion [Mr Z] agrees to the following:
4
 

 Mr Z to undertake 40 hours of voluntary community work for the 
Grey Lynn neighbourhood watch. 

 Mr Z is to pay $300 to Auckland Council by 30 October 2017 as 
payment for the repair cost to the playground equipment in the Grey 
Lynn park.   

… 

If [Mr Z] completes the diversion conditions by the relevant dates to the 
satisfaction of Detective Copeland, then on 20 November 2017 the Police 
prosecutor at the Auckland District Court will notify the registrar that the 
charge may be dismissed and the Police will not proceed with the 
prosecution. 

[17] Mr Z discussed the diversion agreement with Ms Palmer, and then signed it.   

[18] Meanwhile ASBO had taken out a full page advertisement in the 17 October 

2017 edition of the New Zealand Herald showing the four names and faces of Mr Z’s 

gang, and a fifth black silhouette of a person.  The headline of the advertisement 

asked “Who is Mr Z?  What is the fifth Fidget Spinner hiding?”.  The body of the 

article suggested that all five Fidget Spinnerz should (if convicted of their respective 

offences) receive long sentences.  Other media outlets (including the New Zealand 

Herald and stuff.co.nz) ran stories about the progress of the Police investigation, and 

about the possible charges. 

[19] Mr Flannery had also published a similar story on the ASBO website.  

Anonymous commenters left comments including “I bet the fifth Fidget Spinner is a 

real scumbag” and “Anyone who carries a knife is just as responsible for that poor 

girl’s death”.  

[20] Mr Z completed his diversion conditions by 30 October 2017.  He provided 

evidence of this to Detective Copeland.   

                                                 
4
  These were the only two conditions in the diversion agreement.   



 

 

[21] On 20 November 2017, at the Auckland High Court, Ms Palmer and a Crown 

prosecutor5 appeared in front of East J.  The Crown prosecutor indicated that the 

Police would not be pursuing the murder charge against Mr Z and that Mr Z had 

completed diversion in respect of the offensive weapon charge.6  Ms Palmer applied 

for permanent name suppression for Mr Z on the basis of s 200(2)(a) of the Criminal 

Procedure Act 2011.  The Crown were aware of the coverage that Mr Z had been 

receiving.  The Crown adopted a neutral position.   

[22] Mr Flannery was dissatisfied with this.  He said that Police should not have 

offered Mr Z diversion, and that Mr Z should not get name suppression.  After 

hearing from Mr Flannery and Ms Palmer, East J gave an oral decision in which he 

found the offer of diversion was lawful and that Mr Z should receive permanent 

name suppression.  Justice East made an order granting name suppression then 

dismissed both charges under s 147 of the Criminal Procedure Act 2011.   

This appeal   

Lawfulness of the diversion decision 

[23] ASBO says that the Police’s decision to offer diversion was unlawful in light 

of the Supreme Court’s decision in Osborne v Worksafe New Zealand.7   

[24] Diversion is a Police initiative.  The purpose of the scheme is described in the 

Adult Diversion Scheme Policy:8 

The Police Adult Diversion Scheme (diversion) is a lawful way to exercise 
prosecutorial discretion instead of full prosecution through the court system. 
It is an alternative means of processing some offences and/or offenders 
through the courts. The Police Prosecution Service (PPS) is responsible for 
diversion. … 

Diversion enables eligible offenders to complete diversion activities within a 
given timeframe to avoid both a full prosecution and the possibility of 
receiving a conviction. This means that judicial time is able to be reserved 
for more serious offences and offenders. 

                                                 
5
  The Crown having assumed responsibility for the prosecution as it included a category 4 charge 

of murder.  Nothing turns on the fact that the diversion agreement is expressed in terms of a  

Police prosecutor.   
6
  Criminal Procedure Act 2011, s 148.   

7
  Osborne v Worksafe New Zealand [2017] NZSC 175; [2018] 1 NZLR 447. 

8
  New Zealand Police Adult Diversion Scheme Policy at 3.   



 

 

[25] It is beyond cavil that a payment in exchange for withdrawal of a prosecution 

is unlawful.  One cannot buy one’s way out of criminal charges.  The question will 

be whether, in any particular case, such an agreement existed.  We note the existence 

of s 148 of the Criminal Procedure Act 2011, but that does not assist in deciding 

what conditions may lawfully be included in diversion agreements.   

[26] In Osborne the Supreme Court examined an arrangement where a Mr 

Whittall offered to pay $3.41 million in return for Worksafe withdrawing charges 

against him.  The Supreme Court found this amounted to an agreement to stifle a 

prosecution and was therefore unlawful.  The key consideration here was the fact 

that a payment would be made in exchange for withdrawing the charges against Mr 

Whittall: 

[92] The decision taken on 4 December that “the charges against Mr Whittall 
should not be proceeded with on the grounds they no longer meet the public 
interest test” was a decision to accept the offer of payment in return for not 
proceeding with any of the charges against Mr Whittall. It may be accepted 
that a number of other considerations and motives weighed with Mr Stewart 
and the others at WorkSafe who made the decision, but that does not detract 
from the bargain that was reached to end the prosecution on payment of the 
sum Pike River Coal had been ordered to pay by way of reparation. The 
payment was a bare payment in the sense that there was no basis on which 
Mr Whittall himself could have been ordered to make reparation without 
conviction and without proof or admission of responsibility for the deaths. 
The essential exchange was affirmed in the memorandum filed in the Court 
on 11 December. The memorandum recorded that evidence was not offered 
on the basis of factors which included the offer by Mr Whittall to make a 
voluntary payment “in the event that the charges against him are not 
proceeded with”.  

[27] Having looked at the diversion agreement here, and having regard to the 

terms of the Adult Diversion Scheme Policy, we are concerned that this diversion 

agreement essentially involved the payment of money (to Auckland Council) in 

return for the Police withdrawing a charge. 

[28] Mr Flannery submitted ably though stridently that on its face a diversion 

agreement seems to be just that: an agreement.9  In this case Mr Flannery contends 

that the agreement was the payment of money in return for the Police instituting a 

                                                 
9
  Hayes v Logan [2005] NZAR 150 (HC) at [30]-[31].   



 

 

process where a charge must be dismissed by the Court.  As the Court of Appeal 

stated in Osborne v Worksafe New Zealand:10 

[a] prosecutor may not enter any sort of agreement to drop charges in 
exchange for such a payment.  That is, there must be no express or tacit 
indication by the prosecution that the consequence of the making of the offer 
by the defendant is that it will necessarily then be accepted as the conclusion 
of a bargain. 

[29] Mr Z accepted responsibility for the offending.  Mr Flannery submitted that 

this was not sufficient to distinguish this case from Osborne.  Mr Flannery argued 

that under the operation of the diversion agreement and s 148 of the Criminal 

Procedure Act 2011 Mr Z receives a deemed acquittal.  Mr Z has purchased a 

situation just as advantageous as that in Osborne.  As a matter of law, Mr Z is 

considered innocent of the charge, regardless of whether he has accepted 

responsibility.   

[30] Finally, Mr Flannery drew support from the fact that the broader, more 

contextual approach of the Court of Appeal whereby a “conditional reparation 

undertaking”11 could be lawfully considered as part of a prosecution decision, was 

apparently rejected by the Supreme Court.   

[31] However we are inclined to think that there may be a valid distinction here 

for three reasons. 

[32] First, it is not at all clear that a diversion “agreement” is an agreement as 

such.  It could be characterised as a statement by Police that says “here is what you 

must do to put things right.  If things are put right, then the Police will withdraw the 

charge.”  While that contains an element of quid pro quo, it is not a “bargain” with a 

“central arrangement” of payment like Mr Whittall’s closely negotiated agreement in 

Osborne.  

[33] Second, even if the payment was not the only condition for withdrawal of the 

charge, Mr Z also had to undertake community work.  This was not a plain exchange 

                                                 
10

  Osborne v Worksafe New Zealand [2017] NZCA 11, [2017] 2 NZLR 513 at [56].   
11

  At [72] and see [56].   



 

 

of money in return for a withdrawal of the charge.  Payment was only one part of the 

diversion agreement. 

[34] Third, the fact that Mr Z accepted responsibility for the offence must carry 

some weight.  The terms of a diversion agreement required him to do that.  In 

Osborne, Mr Whittall’s agreement did not include an acceptance of responsibility of 

the offences charged.  But here, where Mr Z is accepting responsibility, the diversion 

agreement represents an outcome in itself.  It furthers justice; it does not defeat it.  

[35] For those reasons, which were essentially the reasons of East J, we find that 

the diversion agreement in this case was lawful when assessed against the Supreme 

Court ruling in Osborne. 

Name suppression 

[36] Having upheld the lawfulness of the diversion decision, East J then went on 

to decide the final name suppression application.  East J granted Mr Z permanent 

name suppression under ss 200(2)(a) of the Criminal Procedure Act 2011.   

[37] Section 200 of the Criminal Procedure Act 2011 relevantly provides: 

200 Court may suppress identity of defendant 

(1) A court may make an order forbidding publication of the name, address, 
or occupation of a person who is charged with, or convicted or acquitted 
of, an offence. 

(2) The court may make an order under subsection (1) only if the court is 
satisfied that publication would be likely to— 

(a) cause extreme hardship to the person charged with, or convicted of, 
or acquitted of the offence, or any person connected with that 
person; or 

(b) cast suspicion on another person that may cause undue hardship to 
that person; or 

(c) cause undue hardship to any victim of the offence; or 

(d) create a real risk of prejudice to a fair trial; or 

(e) endanger the safety of any person; or 



 

 

(f) lead to the identification of another person whose name is 
suppressed by order or by law; or 

(g) prejudice the maintenance of the law, including the prevention, 
investigation, and detection of offences; or 

(h) prejudice the security or defence of New Zealand. 

… 

[38] The grounds advanced under ss 200(2)(a) were that Mr Z had been intimately 

linked with the tragic events in Grey Lynn Park.  He has been vilified in parts of the 

media and it is clear that some sectors of society have demonstrated antipathy 

towards him.     

[39] We express no concluded opinion on whether this would be enough by itself 

to justify name suppression but we observe it is doubtful.  Of course those factors are 

not the only ones at play here.  Mr Z has been given diversion.  Justice East held that 

as Mr Z had been granted diversion, name suppression should be granted unless 

there were exceptional reasons that demanded the publication of Mr Z’s name.  His 

Honour was satisfied that no such exceptional circumstances reasons existed.  All of 

the other Fidget Spinnerz, who had been involved in the much more serious crime, 

had had their names published. 

[40] The only case of any particular assistance that we can find on the inter-

relationship between name suppression and someone who receives diversion is 

Fairfax New Zealand v C, a case decided under the now-abolished Criminal Justice 

Act 1985.12  Much of that decision contains points not in issue here but the Court did 

state the following:13 

[54] However, we agree that Wild J has put the matter too high in so far as 
diversion is treated as, in itself, a special circumstance justifying a departure 
from the open justice principle. In each case it will be necessary to be 
satisfied that there is a basis for diversion [it is possible the Court meant 
“suppression”].. 

[41] On its face, this would appear to challenge East J’s approach.  However the 

point has not been considered by the Supreme Court and we recognise that name 

                                                 
12

  Fairfax New Zealand v C [2008] NZCA 39, [2008] 2 NZLR 368. 
13

  At [54].   



 

 

suppression is now granted under a new statutory scheme.  Not only is the test 

governing name suppression different, but if diversion is completed then a court 

must dismiss the charge under s 147 of the Criminal Procedure Act 2011.  A 

dismissal under s 147 is deemed to be an acquittal.14   

[42] The Police Diversion policy has changed since C was decided as well.  It is 

open to argument that the impact of diversion on the question of name suppression 

should be treated differently. 

[43] We also observe that case law dealing with acquittals15 does not appear to 

discuss a deemed acquittal following a diversion agreement, where a person has 

accepted responsibility for the offending.  This Court has stated previously:16 

[24] On this basis we find that Woolford J erred in law in holding that no 
distinction may be drawn between cases involving acquittals after trial and 
cases involving an acquittal because there is a discharge under s 347 where a 
judicial determination has been required and cases where the Crown has 
elected to offer no evidence. In our view it is open to the Court to examine 
the circumstances of the acquittal and to take those circumstances into 
account when deciding the extent to which the principle of open justice has 
been engaged, and whether it has been outweighed in the particular case.  

[44] However, a person who has accepted responsibility for the offending is 

arguably less entitled to expect name suppression than someone who has been 

acquitted following trial.   

[45] On balance, while we disagree with East J’s blanket approach, we are unable 

to say that East J erred in the result.  Mr Z’s acquittal was a factor that weighed 

powerfully in favour of name suppression.  While it did not automatically entitle him 

to name suppression, it outweighs all other factors by some margin.   

[46] If a higher court opts to refine and articulate relevant principles about the 

relationship between diversion and name suppression, and apply them to the facts of 

                                                 
14

  Criminal Procedure Act 2011, s 147(6).   
15

  See for example the relationship between acquittals and name suppression in M (CA762/2012) v 

R [2013] NZCA 113.   
16

  M (CA762/2012) v R [2013] NZCA 113 at [24].  The reference in the quoted passage to s 347 of 

the Crimes Act 1961 is the predecessor section to the current s 147 of the Criminal Procedure 

Act 2011.   



 

 

Mr Z’s case, then the result may well differ.  That is ultimately a matter for the Moot 

Supreme Court.     

Result 

[47] Accordingly, we dismiss the appeal. 

  



 

 

1 Instructions to mooters 

1.1 The Moot Supreme Court has granted leave to appeal from the Court of Appeal’s 
decision on the following two questions (and only the following two questions):  

(a) Was the Court of Appeal correct to find the diversion agreement between 
the Police and Mr Z was lawful? 

(b) Should Mr Z have been granted name suppression? 

1.2 No issues of standing or justiciability arise. 

Moot mechanics 

1.3 The appellants are representing ASBO.  The respondents are representing Mr Z.  In 
a real life hearing the Crown would make submissions as well.   

1.4 The two mooters are to divide the issues and time between them.  The allocation 
of the 30 minutes (total) between the speakers is a matter for each team to decide.   

1.5 This is a closed authority moot.  As well as any New Zealand legislative provision, 
mooters may refer to (and be asked about) the following: 

(a) Osborne v Worksafe New Zealand [2017] NZCA 11, [2017] 2 NZLR 513 

(b) Osborne v Worksafe New Zealand [2017] NZSC 175 

(c) New Zealand Police Adult Diversion Scheme Policy 

(d) Hayes v Logan [2005] NZAR 150 (HC) 

(e) Fairfax NZ v C [2008] NZCA 39, [2008] 2 NZLR 368 

(f) Robertson v Police [2015] NZCA 7 

(g) M (CA762/2012) v R [2013] NZCA 113 

(h) R v H [1996] 2 NZLR 487 (HC) 

1.6 Mooters should also consider the impact of ss 147, 148, and 200 of the Criminal 
Procedure Act 2011.   

1.7 Mooters can further make any reference to any case cited within the cases above, 
but only to the extent that they are referred to in the permitted cases.  
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