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UNDER 

 
Section 75 of the Senior Courts Act 2016 

 
 
BETWEEN 

 
BARRACUDA CATERING SUPPLIES 

LTD 
Applicant 

 
AND 
 

 
AARD DAY’S NIGHT LTD 
Respondent 

 
 

Court: 

 

Francis CJ, Clark and Mortimer JJ 
 
Counsel: 

 
J Bull for Applicant 

M Hardy for Respondent 
 

Judgment: 

 

3 September 2018 
 
 

JUDGMENT OF THE COURT 

 

A Leave to appeal directly to the Moot Supreme Court is 

granted (Barracuda Catering Supplies Ltd v Aard Day’s 

Night Ltd [2018] NZMHC 5652). 

B The approved questions are: 

(a) Did the Moot High Court err in finding that clause 

5.5 of the agreement between the parties prevented 

the oral variation altering the terms of the original 

agreement? 

(b) Did the Moot High Court err in finding that the 

practical benefit conferred on Aard Day’s Night Ltd 

would have been sufficient consideration so as to 

make the oral variation enforceable? 

____________________________________________________________________ 
 

 



 

 

 
REASONS 

 

[1] We grant leave to the applicant to bring an appeal directly to the Supreme 

Court.   

[2] We are satisfied that the issues raised on this appeal are matters of general or 

public importance, and general commercial significance such that it is necessary in 

the interests of justice for the Supreme Court to hear and determine the appeal.1   

[3] Further, given that the issues involve Court of Appeal authorities that do not 

speak with one voice, and the potential for commercial practice to be affected 

significantly depending on the outcome of one or more of the issues, there are 

exceptional circumstances warranting a direct appeal.2 

[4] We therefore grant leave in the terms set out in the cover page of this 

judgment.   

[5] For the avoidance of doubt, leave is not granted in respect of any estoppel 

issue and we do not wish to be addressed on this topic.  Nor do we grant leave in 

relation to any issues regarding damages, which will (if necessary) be remitted to the 

Moot High Court for further consideration. 

[6] Our grant of leave is intended to cover all other arguments put forward by the 

respective parties before Hodge J. 
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1
  Senior Courts Act 2016, ss  74(1)-(2), 75(a).   

2
  Senior Courts Act 2016, s 75(b).   
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