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Introduction 

[1] In this decision I decline to find the defendant has breached a contract 

between the parties.  In doing so I hold that: 

(a) Clause 5.5 of the agreement between the parties is enforceable and as 

a result a later oral variation to the agreement is of no effect; and 

(b) if necessary, I would have accepted that valid consideration was 

provided for the variation arising from the practical benefit conferred 

on the defendant.   

[2] The plaintiff’s claim is dismissed.  My reasons follow.   

Factual background 

[3] Ms Annie Aardvark is the director and shareholder of Aard Day’s Night 

Limited, a company through which she owns and operates a fine dining restaurant 

called Aardvark’s.  Ms Betty Barracuda operates Barracuda Catering Supplies 

Limited, which purchases ingredients from farmers and wholesalers and sells them 

to restaurants.  Both Ms Aardvark and Ms Barracuda had and have authority to 

represent and bind their respective companies so, for simplicity, this judgment refers 

to them by name, instead of using the company names.   

[4] Aardvark’s is well known for its Broccoli Pavlova, a special dessert that has 

won it many awards.  The demand for this delicacy requires Ms Aardvark to have a 

constant large supply of broccoli.  On 3 April 2015, Ms Aardvark and Ms Barracuda 

entered into a contract for Ms Barracuda to supply Ms Aardvark with 2000 heads of 

broccoli per week.   

[5] The agreement contained a variety of terms including assurances about 

quality, delivery times, the price Ms Aardvark would pay for each delivery ($4,000) 

and the timeframe in which she would do so (payment would be made the week 

following delivery).  The agreement was for a period of five years.  The parties 

contracted out of the sale of goods regimes contained in Part 3 of the Contract and 



 

 

Commercial Law Act 2017, so the contract is governed by the general law of New 

Zealand. 

[6] Relevant to this case is clause 5.5 of the agreement.  It provides: 

This agreement sets out all of the terms as agreed between Aard Day’s Night 
Limited and Barracuda Catering Supplies Limited. No other representations 
or terms shall apply or form part of this agreement. All variations to this 
agreement must be agreed, set out in writing and signed on behalf of both 
parties before they take effect. 

[7] I will refer to the 3 April 2015 agreement as the Broccoli Agreement.   

[8] The parties performed the contract for just over two of the specified five 

years before Ms Barracuda began to struggle.  In mid 2017 broccoli became very 

expensive on the wholesale market due to some unseasonal storms and the 

popularisation of the broccoli latte in cafes.  The agreement with Ms Aardvark was 

no longer economical.  While Ms Barracuda could (just) still source the required 

broccoli, the unprofitable nature of the contract placed the continued viability of her 

business at risk, which placed in doubt her continued ability to perform the contract.   

A variation 

[9] On 6 June 2017 Ms Barracuda telephoned Ms Aardvark in order to speak 

about amending the agreement.  The telephone call was recorded and is in evidence.  

Neither party disputes what was discussed.  Ms Barracuda explained the difficulties 

the contract was now causing.  Ms Aardvark explained that she still needed the same 

number of broccoli to meet her menu requirements, but that she might be able to 

increase her payment to $6000 per delivery, and would agree to a variation.   

[10] The key passage of the conversation is recorded below: 

Barracuda: So the terms of the contract would stay the same, and I would 
still supply 2000 heads per week, but you would increase the 
price to $6000 per delivery.   

Aardvark: Okay, I’m happy with that.  Do you think we have to do 
anything about clause 5.5 of the contract? 

Barracuda: I hadn’t thought about that.  I think as long as we both agree it 
should be okay, right? 



 

 

Aardvark: Sure, no need to get the lawyers involved to write it down.   

[11] I will refer to the 6 June 2017 variation as the Broccoli Variation.   

[12] The Broccoli Variation was never recorded in writing.  There was no 

discussion of other terms in the Broccoli Agreement such as delivery times or quality 

control.   

A bad day at the restaurant 

[13]  Ms Barracuda’s weekly deliveries to Ms Aardvark continued to contain the 

agreed 2000 heads of broccoli, but the invoiced amount for each delivery rose to 

$6000 per delivery.     

[14] Aardvark’s increased restaurant prices to cover the additional payment price.  

When celebrated restaurant critic Charles Crocodile attended Aardvark’s and ordered 

a Broccoli Pavlova, he was dismayed by its poor value for money and a bad review 

followed.  The financial position of Aardvark’s deteriorated.   

[15] Despite Ms Barracuda increasing her weekly invoices to $6000 per week, Ms 

Aardvark continued to pay only $4000 per week.  This continued for a number of 

weeks.  Ms Barracuda assumed this was due to a clerical error and would be 

corrected in due course.  But when she raised the issue with Ms Aardvark, it became 

clear that Ms Aardvark could not afford to pay $6000 per week for broccoli.    

[16] Relations and events unwound from there.  Very soon after, Ms Barracuda 

sued Ms Aardvark for breach of contract.  Ms Barracuda’s case is that Ms Aardvark 

breached the contact by refusing to pay Ms Barracuda the full invoiced sum of 

$6000 per week.  Ms Barracuda seeks damages for breach of contract.  The parties 

agreed that the hearing should focus on whether there has been a breach of contract, 

and that the quantification of damages should be dealt with in a separate hearing 

should the plaintiff be successful in establishing a breach of contract. 



 

 

The issues in this case 

[17] The parties accept that the 2015 Broccoli Agreement was a valid and binding 

agreement.  No issues of contract formation arise in respect of that agreement.  The 

issue in this case is whether the 2017 Broccoli Variation binds the parties.  To state 

the obvious, if the agreed variation to pay $6000 per weekly delivery is enforceable 

then Ms Aardvark breached the agreement, by failing to pay the bill.  If the agreed 

variation is not enforceable, then Ms Aardvark is not in breach as she has duly paid 

$4000 per delivery as required by the original 2015 agreement.   

[18] Counsel for Ms Aardvark says that the Broccoli Variation is not enforceable 

for two reasons.  First, because it was an oral agreement that was of no effective due 

to clause 5.5 of the original 2015 Broccoli Agreement.  Second, and in any event, 

because Ms Barracuda provided no consideration for the Broccoli Variation 

Agreement so that it is not binding as a matter of contract law.  Two questions for 

determination flow from that: 

(a) Is clause 5.5 of the 3 April 2015 agreement enforceable? 

(b) If clause 5.5 of the 3 April 2015 agreement is not enforceable, has Ms 

Barracuda provided sufficient consideration for the Broccoli Variation 

Agreement to be valid and binding? 

[19] Each question is addressed in turn.   

[20] At one time, a separate claim was also raised by Ms Barracuda to the effect 

that Ms Aardvark was estopped from denying the effectiveness of the Broccoli 

Variation.  That was withdrawn at the outset of trial, because the parties agreed that 

any estoppel would only apply for the two months between the Broccoli Variation 

and Ms Aardvark’s renewed reliance on the contract.  I therefore do not need to 

determine the issue. 



 

 

Issue One – is clause 5.5 of the 3 April 2015 agreement enforceable? 

[21] Clause 5.5 is what is known commonly as a “no oral modification” clause 

(NOM clause).  The enforceability of NOM clauses has been the subject of some 

debate.   

[22] On the one hand, NOM clauses represent an agreement that introduces a 

degree of certainty into commercial bargaining.  They only bind the parties as to the 

form any future variation must take.  They do not limit the autonomy of the parties to 

agree variations in the future if those variations are in writing, and they help prevent 

any misunderstandings that might arise in oral agreements.   

[23] Others argue that NOM clauses offend the autonomy of parties by placing 

limits on the freedom of contract (including the freedom as to form) of the parties in 

the future.  As Cardozo J stated in Beatty v Guggenheim Exploration Co:1 

Those who make a contract, may unmake it. The clause which forbids a 
change, may be changed like any other. The prohibition of oral waiver, may 
itself be waived … What is excluded by one act, is restored by another. You 
may put it out by the door, it is back through the window. Whenever two 
men contract, no limitation self-imposed can destroy their power to contract 
again… 

[24] The issue has been considered recently by the United Kingdom Supreme 

Court in Rock Advertising Limited v MWB Business Exchange Centres Limited.2  In 

that case, Rock Advertising had a written agreement with MWB by which Rock 

Advertising obtained a licence to occupy office space owned by MWB in return for 

monthly rental payments.  The agreement contained a NOM clause.   

[25] When Rock Advertising fell behind in its rent payments, there was an oral 

agreement between the parties whereby a new rental payment scheme was arranged 

that was favourable to Rock Advertising.  MWB refused to honour the oral variation.  

MWB said the original written agreement stood and argued the NOM clause should 

be given effect.   

                                                 
1
  Beatty v Guggenheim Exploration Co  (1919) 225 NY 380 (CA) at 387-388.   

2
  Rock Advertising Limited v MWB Business Exchange Centres Limited  [2018] UKSC 24.   



 

 

[26] In that case, Lord Sumption, for a majority of himself, Lords Wilson and 

Lloyd-Jones and Lady Hale, held that the NOM clause was enforceable and found in 

favour of MWB.   

[27] Lord Sumption dismissed the idea that NOM clauses improperly fettered 

party autonomy:3 

[11] … Party autonomy operates up to the point when the contract is made, 
but thereafter only to the extent that the contract allows. Nearly all contracts 
bind the parties to some course of action, and to that extent restrict their 
autonomy. The real offence against party autonomy is the suggestion that 
they cannot bind themselves as to the form of any variation, even if that is 
what they have agreed. There are many cases in which a particular form of 
agreement is prescribed by statute: contracts for the sale of land, certain 
regulated consumer contracts, and so on. There is no principled reason why 
the parties should not adopt the same principle by agreement. 

[28] Lord Sumption went on to identify three commercial benefits of NOM 

clauses:4 

(a) they prevent attempts to undermine written agreements by informal 

means; 

(b) oral discussions can give rise to misunderstandings and crossed 

purposes but NOM clauses will work to prevent this; and  

(c) the measure of formality in recording variations make it easier for 

corporations to police internal rules restricting the authority to agree 

to them.   

[29] Lord Sumption also addressed the argument that any oral variation implicitly 

means that parties intended to do away a NOM clause:5 

[15] If, as I conclude, there is no conceptual inconsistency between a general 
rule allowing contracts to be made informally and a specific rule that effect 
will be given to a contract requiring writing for a variation, then what of the 
theory that parties who agree an oral variation in spite of a No Oral 
Modification clause must have intended to dispense with the clause? This 

                                                 
3
  At [11]. 

4
  At [12].   

5
  At [15].   



 

 

does not seem to me to follow. What the parties to such a clause have agreed 
is not that oral variations are forbidden, but that they will be invalid. The 
mere fact of agreeing to an oral variation is not therefore a contravention of 
the clause. It is simply the situation to which the clause applies. It is not 
difficult to record a variation in writing, except perhaps in cases where the 
variation is so complex that no sensible businessman would do anything 
else. The natural inference from the parties’ failure to observe the formal 
requirements of a No Oral Modification clause is not that they intended to 
dispense with it but that they overlooked it. If, on the other hand, they had it 
in mind, then they were courting invalidity with their eyes open. 

[30] Applying Lord Sumption’s account to the present facts, if Ms Aardvark and 

Ms Barracuda wished to vary the Broccoli Agreement then they should have done so 

in writing.  A NOM clause is enforceable and so it was simply impossible for the 

parties to vary the contract orally. 

[31] Lord Briggs took a different approach in Rock Advertising.  His Lordship 

held that parties’ oral variations could trump NOM clauses, provided that the parties 

expressly addressed the existence of the NOM clause and (orally) agreed that they 

would not be bound by it.  Lord Briggs disagreed with Lord Sumption that oral 

variations override parties’ intentions and made it impossible to bind themselves as 

to the form any future variation must take.  On Lord Briggs’ interpretation a NOM 

clause would continue to have effect unless both parties agreed (orally) that it could 

be ignored.  A party could bind the other in the future simply by withholding oral 

agreement to vary. 

[32] Lord Briggs considered that his analysis of the NOM clause:6 

namely that it continues to bind until the parties have expressly (or by 
strictly necessary implication) agreed to do away with it, would give the 
parties most of the commercial benefits of certainty and the avoidance of 
abusive litigation about alleged oral variation for which its proponents 
contend. 

[33] It can be seen then, that if Lord Briggs’ approach was favoured the Broccoli 

Variation will be valid, and clause 5.5 would not be enforceable.   

[34] The position in New Zealand is not particularly clear.  In terms of results, 

New Zealand courts have generally upheld NOM clauses.7  However, the reasoning 

                                                 
6
  At [31].   



 

 

of New Zealand Courts has varied.  In Stevens v ASB Bank Limited the Court of 

Appeal upheld a NOM clause by stating:8 

[27] … If the parties had intended to bind themselves to some new 
arrangement, we have no doubt that ASB would have documented that 
appropriately. In the absence of such documentation, we see no justification 
for going behind these plainly worded provisions, which are intended to 
prevent the uncertainty and dispute that so often arises where written 
agreements are said to have been varied orally. 

[35] Other New Zealand authority appears to favour Lord Briggs’ approach.  For 

example, in Beneficial Finance Limited v Brown Associate Judge Osborne reviewed 

English authorities that predated Rock Advertising and held that “whether an oral 

variation becomes operative turns on the intention of the parties”.9   

[36] While I am not bound by either approach in Rock Advertising I consider that 

the decision in Stevens v ASB Bank Limited is binding upon me.  That approach 

upheld the need for a written variation and appears consistent with Lord Sumption’s 

decision.  It also offers a better degree of commercial certainty.  Ms Barracuda had 

agreed to clause 5.5 in the Broccoli Agreement.  If she wanted to vary that, she 

should have put it in writing.  It would have been simple to do so – not much more 

than an email was required.   

[37] It follows that clause 5.5 of the Broccoli Agreement is enforceable.   

Issue two: if clause 5.5 of the Broccoli Agreement is not enforceable, was 

sufficient consideration given for the Broccoli Variation? 

[38] I now turn to the second issue.  On the first issue I found that clause 5.5 is 

enforceable as a matter of contract law.  It follows that the Broccoli Variation is not 

legally enforceable and Ms Barracuda’s claim must fail.  In case I have erred in that 

conclusion, and having heard full argument, I will briefly address the second issue.  

                                                                                                                                          
7
  See for example Air New Zealand v Nippon Credit Bank  [1997] 1 NZLR 218 (CA) at 227; 

Stevens v ASB Bank Limited  [2012] NZCA 611 at [27]; and Beneficial Finance Limited v Brown  

[2017] NZHC 964.   
8
  Stevens v ASB Bank  Limited [2012] NZCA 611 at [27].   

9
  Beneficial Finance Limited v Brown  [2017] NZHC 964 at [77].   



 

 

[39] Ms Aardvark’s position is that no consideration was given so that the 

Broccoli Variation Agreement was not contractually binding.  Her counsel relies on 

the following statement from Burrows, Finn & Todd (at [4.6.2](a)): 

It has traditionally been said that there is no consideration if all that the 
plaintiff does is to perform, or to promise to perform, an obligation already 
imposed upon him or her by a previous contract between him or her and the 
defendant. 

[40] Ms Aardvark properly draws the Court’s attention to authorities such as 

Williams v Roffey Bros and Antons Trawling v Smith,10 which held that, absent 

illegitimate pressure, a “practical benefit” can provide sufficient consideration.  A 

similar conclusion was recently reached by the English Court of Appeal in MWB 

Business Exchange v Rock Advertising,11 although the United Kingdom Supreme 

Court found it unnecessary to determine this issue. 

[41] Ms Aardvark’s argument raises three sub-issues: 

(a) First, whether any consideration at all is required for the variation of 

an existing contract. 

(b) Second, whether a “practical benefit” is capable of providing 

sufficient consideration.   

(c) Third, whether such a practical benefit existed in this case. 

[42] The first two issues can be disposed of promptly.  Antons Trawling is binding 

on this Court.  Ms Aardvark’s counsel properly acknowledged this, but reserved her 

right to argue that Antons Trawling should be departed from on any appeal.  The 

current position is as summarised by the Court of Appeal in Teat v Willcocks:12 

Although the position is not yet settled, we consider that consideration in the 
form of a benefit “in practice” is sufficient to support a binding variation.  

                                                 
10

  Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1 (CA); Antons Trawling Co 

Ltd v Smith [2003] 2 NZLR 23 (CA).   
11

  MWB Business Exchange Centres Ltd v Rock Advertising Ltd [2016] EWCA Civ 553, [2017] QB 

604. 
12

  Teat v Willcocks [2013] NZCA 162, [2014] 3 NZLR 129 at [54] (footnotes omitted). 



 

 

[43] The Court of Appeal in Teat v Willcocks went further, and recorded sympathy 

with the view that the law may require no consideration at all for the variation of an 

existing contract:  

Further, we are attracted to the alternative view expressed by this Court in 
Antons Trawling Co Ltd v Smith that no consideration at all may be required 
provided the variation is agreed voluntarily and without illegitimate 
pressure. This seems to us to reflect the reality of what happened in the 
present case – a variation was proposed and willingly accepted, and the 
parties proceeded on that basis. In the context of an existing agreement 
supported by consideration, that seems to us to be sufficient to constitute a 
binding variation. 

[44] In light of these authorities, I can summarise the position on the first and 

second sub-issues thus: 

(a) Despite the Court of Appeal’s obiter observations in Teat v Willcocks 

(in which the point was not decided), consideration is still a necessary 

requirement to bring about a valid variation of an existing contract. 

(b) As the Court of Appeal held in Antons Trawling, a benefit “in 

practice” is sufficient to provide such variation.   

[45] The positon on the third sub-issue is more complex.  By a fine margin, I 

accept that Ms Aardvark obtained a practical benefit from the Broccoli Variation.  

That is because it gave her additional assurance that Ms Barracuda could in practice 

continue to comply with her contractual obligation to supply broccoli.  I consider 

this is sufficient to provide good consideration under the Antons Trawling test.   

[46] It is true, as Ms Aardvark says, that the Broccoli Variation also caused 

practical difficulties in the event, as shown by the impact of price increases on 

Aardvark’s business, but I do not consider that relevant for the purposes of the 

current issue. 

[47] It follows that, had I accepted that the Broccoli Variation was effective 

notwithstanding clause 5.5, I would have upheld Ms Barracuda’s claim to weekly 

payments of $6000 for the remainder of the contract.   



 

 

Result 

[48] Accordingly, I find in favour of the defendant Aard Day’s Night Limited.  

The Broccoli Agreement is binding.  The Broccoli Variation is not, as it is contrary to 

clause 5.5.   

[49] Costs are reserved.   

  



 

 

Cases permitted to be used 

 

 

Mooters will be expected to be prepared to refer to the following (in no particular 

order): 

 

 

 On the first issue (the no oral modification clause): 

 Rock Advertising Limited v MWB Business Exchange Centres Limited [2018] 

UKSC 24, [2018] 2 WLR 1603 

 Stevens v ASB Bank Limited [2012] NZCA 611 

 Beneficial Finance Limited v Brown [2017] NZHC 964 

 Air New Zealand v Nippon Credit Bank  [1997] 1 NZLR 218 

 Shaw & Connell “Rock Advertising v MWB” [2018] NZLJ 198 

 

 

 On the second issue (the presence of consideration): 

 Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1 

 Antons Trawling Co Ltd v Smith [2003] 2 NZLR 23 

 Teat v Willcocks [2013] NZCA 162, [2014] 3 NZLR 129 

 MWB Business Exchange Centres Ltd v Rock Advertising Ltd [2016] EWCA 

Civ 553, [2017] QB 604 

 Foakes v Beer (1884) 9 App Cas 605 

 

 

Mooters may refer to any of the other material or resources referred to in the moot 

problem, several of which may be useful as background.   
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