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Introduction 

[1] In this decision I am required to rule on the plaintiff Ms Janette McLean’s 

application under r 8.25 of the High Court Rules 2016 to set aside a claim of 

privilege by the defendant Mr Andreas Stockley.  Mr Stockley claims privilege over 

an expert report that he caused to be prepared in earlier proceedings.  I allow Mr 

Stockley’s claim to privilege.  I do so because: 

(a) once a document is privileged it is always privileged and that position 

applies to the privilege under s 56 of the Evidence Act 2006 (Act); 

and 

(b) even if I am wrong about that, Ms McLean’s suit is “related litigation” 

so that the privilege from the earlier litigation still applies.    

[2] My reasons follow.   

A contract unfulfilled 

[3] In late 2017 the plaintiff, Ms Janette McLean entered into a contract to 

purchase a property at 1234 Eden Crescent, Auckland.  Mr Stockley was the vendor 

of the property. 

[4] On 13 November 2017  both parties signed an agreement for sale and 

purchase in which Mr Stockley agree to sell and Ms McLean agreed to purchase the 

property (a slightly run-down former University building) for $3 million.  Ms 

McLean paid a $300,000 deposit on the same date.  The date for settlement1 was 18 

December 2017.  

[5] In between signing the agreement and settlement, Ms McLean began hearing 

rumours from her friends and colleagues that the property leaked quite badly.  Ms 

McLean grew concerned at the prospect of going through with the purchase and 

ending up with a building that might be worth considerably less than $3 million.  

                                                 
1
  That is, the date when the balance of the purchase price would be paid and when the property 

would pass.   



[6] Ms McLean advised Mr Stockley that she would not complete the purchase.  

Mr Stockley threatened to sue her for breach of contract.  Before he could, Ms 

McLean initiated these proceedings.  She sued Mr Stockley in misrepresentation for 

failing to disclose that his property was a leaky building.  Ms McLean seeks relief in 

the form of a declaration that she has validly cancelled the contract, the return of her 

deposit, and interest on the deposit.  In his statement of defence, Mr Stockley denied 

any knowledge that the property was leaky.   

[7] The proceeding is in the early days.  The trial is set down for mid 2019.  The 

parties are in the middle of discovery.  Discovery is the process in civil litigation 

whereby (and broadly speaking) each side needs to provide the other with documents 

that will have a bearing on the case.2  One of the ways to resist discovery is by 

claiming privilege over a document.  The various privileges are set out in the 

Evidence Act 2006.   

[8] In the course of hearing gossip about the building Ms McLean learned that in 

early 2016 Mr Stockley had been sued by another would-be purchaser – a Mr 

Scottrick Optican – who had alleged the property had been leaky.  That litigation had 

been discontinued and Mr Stockley had kept the property at that time.  Ms McLean 

was granted access to a copy of the statement of claim and statement of defence on 

the court file.  Those documents showed that Mr Optican had also sued Mr Stockley 

for misrepresentation after they signed an agreement for sale and purchase and Mr 

Optican learned before settlement that the property leaked.  

[9] In a minute from a judge on the court file from the Optican case, Ms McLean 

saw reference to the fact that Mr Stockley had said that he was getting an expert 

report on the weathertightness of the building.  

[10] Ms McLean saw an opportunity to show that Mr Stockley knew about 

weathertightness issues.  As part of her requests for discovery, Ms McLean requested 

from Mr Stockley any expert reports in his control that related to the 

weathertightness of the building.  In response Mr Stockley identified that he had one 

such report.  The report was dated 25 September 2016 and written by a Ms Jo-Ann 
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  See High Court Rules 2016, Part 8.  



Manning, a structural engineer working for a well-known engineering firm 

(Manning Report).   

[11] Mr Stockley refused to disclose the Manning Report.  He claimed privilege.  

He asserted that it was covered by the privilege for preparatory materials set out in s 

56 of the Evidence Act 2006 (also known as litigation privilege).  

[12] Ms McLean disputed his claim to privilege.  This decision determines 

whether or not Mr Stockley may assert privilege over the Manning Report.   

Privilege for preparatory materials (litigation privilege) 

[13] Section 56 of the Evidence Act 2006 states: 

56 Privilege for preparatory materials for proceedings  

(1) Subsection (2) applies to a communication or information only if the 
communication or information is made, received, compiled, or prepared 
for the dominant purpose of preparing for a proceeding or an 
apprehended proceeding (the proceeding). 

(2) A person (the party) who is, or on reasonable grounds contemplates 
becoming, a party to the proceeding has a privilege in respect of— 

(a) a communication between the party and any other person: 

(b) a communication between the party’s legal adviser and any other 
person: 

(c) information compiled or prepared by the party or the party’s legal 
adviser: 

(d) information compiled or prepared at the request of the party, or the 
party’s legal adviser, by any other person. 

[subsection 3 omitted] 

[14] There is considerable public utility in the existence of the privilege:3   

[T]he law of England, for the purpose of public policy and protection, has 
from very early times said that a client may consult a solicitor (I mean a 
legal agent) for the purposes of his cause, and of litigation which is pending, 
and that the policy of the law says that in order to encourage free intercourse 
between him and his solicitor, the client has the privilege of preventing his 

                                                 
3
  Lyell v Kennedy (No 2)  (1883) 9 App Cas 81 at 86 quoted with approval in Jeffries v Privacy 

Commissioner [2010] NZSC 99, [2011] 1 NZLR 45 at [18].   



solicitor from disclosing anything which he gets when so employed, and of 
preventing its being used against him, although it might otherwise be 
evidence against him. 

[15] As the terms of s 56 make clear, the ambit of the privilege has expanded 

beyond simply the lawyer and client and now extends to other persons in 

circumstances where there is a connection to litigation. 

[16] Mr Stockley states that by mid 2016 he had been served with proceedings by 

Mr Optican.  Mr Stockley and his lawyers wanted to know whether the building was 

in fact leaky in order to advise Mr Stockley on whether hand how to defend Mr 

Optican’s claim.  Mr Stockley’s lawyers instructed Ms Manning, who provided her 

report to Mr Stockley and his lawyers on 25 September 2016.  Ms McLean does not 

challenge any of this and I accept this evidence.   

[17] It follows that litigation privilege attached to the report.  The Manning Report 

was information compiled and prepared for the dominant purpose of preparing for 

the Optican litigation.  It was information compiled and prepared by Ms Manning at 

the request of Mr Stockley’s legal advisers.  Mr Stockley therefore has a privilege in 

respect of the Manning Report. 

[18] So far, it may be thought, so simple.  The issue in this case is when the 

privilege expires.  As can be seen readily, s 56 is silent on the matter of expiry of the 

privilege.  The issue is “one of policy”.4 

[19] Mr Stockley clearly had a privilege in respect of the Manning Report for the 

Optican litigation.  Does that privilege persist in his litigation with Ms McLean?  

After all, the Manning Report was not prepared for the dominant purpose of the 

litigation that Ms McLean brought.  It existed before that.   

[20] There is no New Zealand appellate authority resolving the position.5  

Although some New Zealand courts have taken the position that litigation privilege 

lapses with the conclusion of the proceedings, those cases do not seem particularly 
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  Mathew Downs (ed) Cross on Evidence (LexisNexis, online ed) at EVA56.5(c).   

5
  The Court of Appeal granted leave in Reid v New Zealand Fire Service Commission  [2010] 

NZCA 133 but the appeal was not pursued.   



persuasive to me.  For example, Snorkel Elevating Work Platforms Limited v 

Thompson was decided before the Act entered into force, and simply asserts the 

position without explanation.6 

Once privileged, always privileged 

[21] I take the view that once a document attracts litigation privilege under s 56 of 

the Act it will always be privileged.  I take that view for three reasons.   

[22] First, it is consistent with the plain language of s 56.  Section 56(2) provides 

that a party “has” a privilege.  That does not suggest a temporal limit.  There is 

nothing in the section or the Act to suggest that that expires at any point.   

[23] Second, “once privileged, always privileged” is the position in respect of 

legal advice privilege (now contained in s 54 of the Act: privilege for 

communications with legal advisers).7  That has also long been the position.8  When 

the Act was enacted, Parliament must be taken to have known the long standing 

position in respect of legal advice privilege.  Despite this, Parliament did not see fit 

to distinguish the duration of litigation privilege from legal advice privilege in any 

way in the Act.  That speaks strongly in favour of the duration of litigation privilege 

being coterminous with legal advice privilege. 

[24] Third, such a holding will not result in excessively broad or commonplace 

claims of privilege.  The test for privilege in the first place is a reasonably high 

hurdle – there is a need to meet the dominant purpose test – and the courts can and 

do scrutinise claims of privilege to ensure it is not claimed improperly.   

[25] While I recognise the decision in Minister of Justice v Blank  came to a 

contrary conclusion, that is a decision that is not binding on me.9  The issue of 

different rationales for different types of privilege is a matter best resolved by a 

higher court, which can balance that idea against the other case law and the wording 

                                                 
6
  Snorkel Elevating Work Platforms Limited v Thompson  [2007] NZAR 504 (HC) at [13].   

7
  B v Auckland District Law Society [2003] UKPC 38, [2003] 2 AC 736, [2004] 1 NZLR 326 at 

[44] citing R v Derby Magistrates Court, ex parte B [1996] 1 AC 487 (HL) at 503G-H.   
8
  At [44].   

9
  Minister of Justice v Blank  2006 SCC 39, [2006] 2 SCR 319.   



of the Act.  In any event, I am not at all satisfied that the approach in Blank is 

justified in New Zealand where the privilege is governed by the provisions of the 

Act.   

[26] I am fortified in this conclusion by the summary of a number of leading 

authorities in Nationwide Building Society v Various Solicitors.10  This was a 

discussion of the duration of “legal professional privilege” which in New Zealand is 

now recognised to consist of both legal advice privilege and litigation privilege.  

Justice Blackburne came to the view that privilege endures even when the 

justification for the privilege no longer exists.11 

Related litigation 

[27] In the alternative, if I am wrong and the position in Minister of Justice v 

Blank was to be accepted in New Zealand, I find that Mr Stockley may still claim 

privilege.  The reason for that is that the present proceedings are “related litigation” 

as discussed in Blank.12   

[28] As Dobson J explained in Houghton v Saunders:13 

[21] I agree with the rationale explained in Blank  for the distinction between 
the two forms of privilege. Conceptually, a privilege recognised because of 
the need for a “zone of privacy” while proceedings are on-going comes to an 
end when the proceedings do. However, that proposition must, in the 
interests of justice, be subject to an exception where there is a relevant 
connection between one set of proceedings and another, whilst the other 
litigation continues. If the subject matter is sufficiently inter-related, the 
litigation strategy in one set of proceedings will have a bearing on the 
litigation strategy in the others. It would frustrate the purpose of litigation 
privilege if it was brought to an end when either of the proceedings 
terminated, thereby breaching the “zone of privacy” reasonably expected in 
the ongoing proceedings. Case by case, and possibly document by document, 
analysis would be required to determine whether the rationale for litigation 
privilege in relation to a document in, say, the Companies Act proceedings 
should be respected because its content also has some relevance in the 
present proceedings. 
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  Nationwide Building Society v Various Solicitors [1999] PNLR 52 (Ch D) at 65-69.   
11

  At 69.   
12

  At [34]-[35].   
13

  Houghton v Saunders [2013] NZHC 1824 at [21].   



[29] Although it may be thought to be at the boundary of the concept of “related 

litigation”, Ms McLean’s case has several key similarities with the Optican litigation.  

Those relevant similarities are: 

(a) One of the parties to the litigation is identical (being Mr Stockley) and 

he is the party that claims the litigation privilege. 

(b) The subject matter of the litigation is the same – both sets of litigation 

were about the property at 1234 Eden Crescent.   

(c) The privilege is being claimed over the same document – the Manning 

Report.   

[30] I consider that those similarities are enough to link the litigation.  It would 

undermine the purpose of the privilege if Mr Stockley were not permitted to rely on 

it now.  His litigation strategy would be exposed, which is the very purpose of the 

privilege.   

Result 

[31] Accordingly, I decline Ms McLean’s application to set aside Mr Stockley’s 

claim to privilege.   

[32] Costs are reserved.   

 

 

_____________________ 

Hodge J 
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Leave to appeal is granted 

[1] Ms Janette McLean applies for leave to appeal my decision upholding Mr 

Andreas Stockley’s claim of privilege in respect of a document known as the 

Manning Report.1  To appeal a decision of the Moot High Court on an interlocutory 

application in respect of civil proceedings requires leave from the Moot High Court.2 

[2] After hearing from the parties I have decided to grant leave.  The proposed 

appeal involves the duration of litigation privilege.  That is an issue that the Court of 

Appeal has not yet considered in New Zealand and there has been only limited, and 

non-determinative High Court authority.  It is appropriate that the issues be 

considered by a higher court.   

[3] Accordingly, leave is granted on the following ground: 

(a) Did the Moot High Court err in holding upholding Mr Stockley’s 

claim to privilege over the Manning Report? 

[4] I note for the benefit of parties that that may require consideration of the 

following sub-issues: 

(a) Did the High Court err in holding that once a document attracts 

litigation privilege under s 56 of the Evidence Act 2006, it will remain 

privileged forever? 

(b) If the answer to the issue at [4](a) is yes, did the High Court err in 

holding that Ms McLean’s case was “related litigation” such that Mr 

Stockley could rely on the litigation privilege arising from the Optican 

litigation? 

 
 

 
 

 
1 McLean v Stockley [2018] NZMHC 5850. 
2 Senior Courts Act 2016, s 56(3).   
  



 

  

Instructions to mooters 

 

Mooters should restrict their submissions to the ground of appeal (and any sub 

issues) on which leave has been granted.   

 

Mooters will be expected to be prepared to refer to: 

 Minister of Justice v Blank 2006 SCC 39, [2006] 2 SCR 319 

 Houghton v Saunders [2013] NZHC 1824 

 NZH Limited v Ramspecs Ltd [2015] NZHC 2396 

 Nationwide Building Society v Various Solicitors [1999] PNLR 52 (Ch D) 

 

Hyperlinks to unreported versions of the cases are included in the list above, with the 

exception of Nationwide Building Society, a copy of which will be provided.   

 

Mooters may refer to any of the other material or resources referred to in the moot 

problem, several of which may be useful as background.   

 

https://www.canlii.org/en/ca/scc/doc/2006/2006scc39/2006scc39.html
http://www.nzlii.org/nz/cases/NZHC/2013/1824.html
http://www.nzlii.org/nz/cases/NZHC/2015/2396.html
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