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JUDGMENT OF THE COURT 

 

A The appeal is dismissed. 

 

B We decline to order any enquiries be made of any member of the jury. 

____________________________________________________________________ 

 

 

REASONS OF THE COURT 
 

(Given by Marshall J) 

Introduction 

[1] The appellant, Mr Jefferson Simpson, was found guilty by a jury sitting with 

Judge Waalkens of one charge of dishonestly using a document to obtain property 

under s 228(1)(b) of the Crimes Act 1961.  He now appeals his conviction on two 

grounds: 



 

 

(a) that the trial judge misdirected the jury on the element of “use”; and 

(b) that there were irregularities in the jury’s deliberation that raise the 

risk of a miscarriage of justice such that this Court should order 

enquiries be made of jurors. 

[2] We dismiss the appeal.  Our reasons follow.   

Background and factual narrative 

[3] On appeal, both parties agreed with the following narrative that was 

established from the evidence given at trial.   

[4] Tailor Swift is a 60 minute clothing alteration service in Gordon Road, 

Mosgiel.  Customers take their clothing to the shop counter.  They explain what they 

would like done, hand over the clothing, and then pay.  In return, they are given a 

small paper ticket.  The ticket briefly records the job information and has a unique 

number on it.  The piece of clothing is affixed with an identical ticket.  When a 

customer returns to the store they hand back their ticket.  A shop assistant uses the 

number on the ticket to locate the correct piece of clothing and hands it over to the 

customer.   

[5] On 23 August 2017 at around 10.30am the appellant Mr Simpson entered the 

premises of Tailor Swift.  Altogether, there were six people in the front of the store.  

Two shop assistants in the front of the store, three customers, and Mr Simpson.   

[6] The customer at the front of the queue was dealing with one shop assistant at 

the counter.  Their discussion was long and involved, so the second shop assistant, a 

Ms Copeland, came out from behind the counter and began making her way down 

the short queue asking if anyone was there to collect any clothing.  In evidence Ms 

Copeland said that she only asked this once as she emerged from behind the counter, 

but as it was a small store everyone in the front of the store would have heard her.   

[7] The other two customers, who were the next in the line said or indicated no.  

They were there to drop off clothing, not to pick it up.  Mr Simpson was standing at 



 

 

the end of the queue.  He did not say anything or indicate anything, but as Ms 

Copeland approached a ticket fell from his hand and fluttered to the floor.   

[8] Ms Copeland and Mr Simpson both bent down to pick up the note.  They 

both got a hand on it but Ms Copeland had it in her hand as they both straightened 

up.  It was a Tailor Swift ticket.  Ms Copeland then said words to the effect of “let 

me get your item for you.” 

[9] Ms Copeland took the ticket, and went to the back of the shop.  She found a 

large synthetic fur coat that had the matching ticket on it.  She took the coat back to 

the front of the shop and handed it to Mr Simpson, who accepted the coat, said the 

words “thank you” and then exited the store with the coat.   

[10] In his evidence at trial, Mr Simpson essentially confirmed the account above.  

In somewhat mixed evidence he added he had found the ticket on the street and had 

come to the store to return the ticket.  He admitted intentionally dropping it and Ms 

Copeland had mistakenly assumed that he was the owner of the ticket and had 

handed him the fur coat.  Mr Simpson said that when that happened he was 

surprised, but decided he would take the fur coat to the Police instead, so that the 

owner might retrieve it from there.   

[11] Later that day the true owner of the coat arrived at Tailor Swift and staff 

alerted Police.  Police found Mr Simpson wearing the coat and arrested him.   

[12] Mr Simpson was charged with one charge of dishonestly using of a document 

under s 228(1)(b) of the Crimes Act 1961.  That section provides:
1
 

228 Dishonestly taking or using document 

(1) Every one is liable to imprisonment for a term not exceeding 7 years 

who, with intent to obtain any property, service, pecuniary advantage, or 
valuable consideration,— 

… 

(b) dishonestly and without claim of right, uses or attempts to use 
any document. 

                                                
1
  For clarity, the charge laid alleged “use”, not “attempted use”.   



 

 

[13] At trial, and now on appeal, the defence was run on the basis that Mr 

Simpson had not “used” the ticket.  The other elements were not challenged, and we 

consider that was appropriate.  The ticket was a document.  Mr Simpson had no 

claim of right to the fur coat.  The coat was property and Mr Simpson intended to 

obtain it.
2
  

[14] Dishonesty could be inferred from the circumstances.  Mr Simpson’s account 

at trial was self-serving, to say the least.  He also has twenty-six previous dishonesty 

convictions, at least three of which were admitted as propensity evidence.  On appeal 

Ms Bull (for Mr Simpson) did not criticise trial counsel for leaving this element well 

alone.   

[15] The trial was brief.  The morning of the second day of the trial began with 

Crown and defence closings.  Judge Waalkens then summed up to the jury.  In 

respect of “use”, Judge Waalkens directed the jury in the following terms: 

You must be satisfied that the defendant ‘used’ the document.  A use is any 

physical action or words or combination of actions and words capable of 

conveying to another person that the document should be relied upon. 

[16] The jury were sent out at 11.50am.  The jury deliberated for just over four 

hours (excluding a one hour lunch break).  No majority direction was given.  At 

4.55pm the jury found Mr Simpson guilty of the charge and Judge Waalkens entered 

a conviction.   

[17] Mr Simpson was remanded in custody pending sentencing.  That night, a 

member of court staff cleaning the jury room found a note left behind.  The note 

stated (in its entirety): 

Dear Judge.  I am a juror in the Simpson trial.  During our discussions, one 

of my fellow jurors described the defendant’s conduct as really serious 
because that block of shops is under gang protection.  The same juror said 

the defendant would be “sorted out” (those were the words he used) 

regardless of the verdict.  I am afraid of my fellow juror and I only voted 
guilty so Mr Simpson might be kept safe in prison.  I think the defendant is 

not guilty. 

                                                
2
  Or, at least, that much was not contested.   



 

 

[18] The note was unsinged and there was no way to determine who was the juror 

that wrote it.
3
 

[19] Court staff drew the note to the attention of Judge Waalkens.  Judge Waalkens 

directed a copy be disclosed to trial counsel and recorded in a Minute that he could 

do no more given that the jury had returned what purported to be a unanimous 

verdict and had since been dismissed.   

First ground of appeal – “use” of a document 

[20] Mr Simpson appeals on the basis that he did not use the Tailor Swift ticket.  

This ground of appeal has two elements: 

(a) that Judge Waalkens’ misdirected the jury on the element of “use”; 

and 

(b) regardless of the definition of “use”, the evidence could not in law 

support a conviction.   

No error in summing up 

[21] The appellant submits that the trial judge’s description of the element of 

“use” failed to emphasise the necessary degree of control required for a person to use 

a document.  The appellant said that the offence could only be committed by a 

person who has the document in their actual control, otherwise the offence became 

almost exactly the same as obtaining by deception or some other species of fraud.   

[22] The appellant submitted that this was consistent with the definition of “use” 

in other contexts where an element of control is necessary.
4
 

[23] The appellant submitted that Mr Simpson was charged with a particular 

offence and it was not appropriate that key elements of the offence were minimised.  

Mr Simpson may well have been guilty of something, but not the offence with which 

                                                
3  We express no comment on the wisdom of sending someone to prison to keep them safe from 

gangs.   
4
  Brown v Roberts [1965] 1 QB 1 at 15; R v Steele [2007] 3 SCR 3 at [32].   



 

 

he was charged.  When the ticket left Mr Simpson’s control, he did not directly or 

indirectly invite Ms Copeland to rely on it.   

[24] Mr Hardy submitted that the question of use was fundamentally a factual 

inquiry and it was appropriate that the issue not be defined in an overly precise way.  

In any case, there was no need for an element of control.   

[25] We cannot accept the appellant’s submissions.  The cases to which Ms Bull 

referred arise in different statutory contexts.  A use does not require that the user has 

actual control of the document at the time.  For example, a false cheque sent through 

the post as payment leaves a defendant’s control but would, in our assessment, still 

be a use when it is relied upon by the recipient.   

[26] Mr Simpson’s conduct may well also be another offence.  That does not mean 

that species of fraud do not have some overlap at the margins.   

[27] We do not think that a use needs any further definition or articulation than 

that given to it by Judge Waalkens.  We decline to allow the appeal on this ground.   

Evidence to support a “use” 

[28] Ms Bull then advanced an alternative submission that even on Judge 

Waalkens’ definition, Mr Simpson there was insufficient evidence to support a 

finding that Mr Simpson used the document.  She submitted that Mr Simpson had 

not done anything “capable of conveying to [Ms Copeland] that the document should 

be relied upon”.
5
  We disagree.  In this case, the use is obvious.  Mr Simpson had the 

ticket and engineered a scenario by which Ms Copeland was induced to rely upon it.  

In doing so, he used the document.   

[29] In Munro v Police Brewer J held that handing over documents “knowing the 

purpose for which [the shopkeeper] wanted them” was sufficient to constitute a use, 

even though Mr Munro did not expressly indicate they should be relied upon.
6
   

                                                
5  Per Judge Waalkens’ summing up, see [15] above.   
6
  Munro v Police [2017] NZHC 2202 at [12].   



 

 

[30] Indeed, this matter is even clearer than in Munro to some extent, because here 

at least Mr Simpson presented himself in a line to a shop counter with the document 

in question, rather than handing the document over in response to a shopkeeper’s 

interrogation.   

[31] We therefore decline the appeal in respect of issues arising from the 

definition of use. 

Second ground of appeal – jury irregularities 

[32] During a trial a judge retains an ability to deal with jury issues (including, if 

necessary, discharging one or more jurors).  However, when a jury delivers its 

verdict that is normally the end of the matter.  Following the delivery of its verdict, a 

jury is functus officio. 

[33] Issues arising from the integrity of jury deliberations may be dealt with on 

appeal in limited circumstances.  There are strong policy reasons underlying why a 

jury’s deliberations, or the route by which a jury came to its verdict, should not be 

the subject of scrutiny.  As in all litigation, finality is an important goal.  Verdicts 

cannot be forever re-opened.  Equally powerful is the need to protect jurors from 

pressure.  Ensuring that jurors will not be interrogated about their verdicts assists 

those jurors to perform their task fearlessly. 

[34] It is for these and other reasons that s 76 of the Evidence Act 2006 exists.  

Section 76 provides: 

76 Evidence of jury deliberations 

(1) A person must not give evidence about the deliberations of a jury. 

(2) Subsection (1) does not prevent the giving of evidence about matters 
that do not form part of the deliberations of a jury, including (without 

limitation)— 

(a) the competency or capacity of a juror; or 

(b) any conduct of, or knowledge gained by, a juror that is believed to 

disqualify that juror from holding that position. 

(3) Subsection (1) does not prevent a person from giving evidence about 
the deliberations of a jury if the Judge is satisfied that the particular 



 

 

circumstances are so exceptional that there is a sufficiently compelling 

reason to allow that evidence to be given. 

(4) In determining, under subsection (3), whether to allow evidence to be 

given in any proceedings, the Judge must weigh— 

(a) the public interest in protecting the confidentiality of jury 

deliberations generally: 

(b) the public interest in ensuring that justice is done in those 

proceedings. 

[35] The note found in the jury room is, without more, insufficient evidence to 

found an appeal.  We would not be willing to allow an appeal on the basis of 

unsworn evidence consisting of an anonymous note.  At the very least, there would 

need to be evidence from one or more of the jurors, and even then of sufficient 

cogency to merit allowing the appeal.   

[36] The accepted practice, with which all counsel agree, is that this Court will 

first determine whether the prospective evidence may be given.
7
  If the evidence may 

be given then this Court (or a higher court, on appeal) may direct further enquiries.  

If the evidence could not be given because it would not pass s 76, then no enquiries 

will be ordered and the appeal will be at an end. 

[37] We must therefore analyse the case in terms of s 76.  There are two sub-

issues: 

(a) Are the concerns raised in the note prima facie evidence of jury 

deliberations?  If they are then ss 76(1) and (3) will apply.  If they are 

not then s 76(2) will apply. 

(b) If ss 76(1) and (3) apply, are the circumstances of this case the 

“exceptional circumstances” required by s 76(3)? 

                                                
7  We refer only to the evidence being able to “be given” in terms of s 76.  Other issues with 

admissibility may arise but those can only arise and be determined if a statement (if any) is 

obtained from a juror.   



 

 

Does the note reveal evidence of jury deliberations? 

[38] The appellant submitted that the concerns raised in the note do not purport to 

give evidence of jury deliberations.  She characterised it as revealing external 

influences on at least one juror’s decision-making (albeit that the ‘external’ cause 

was a fellow juror).  At its core, submitted Ms Bull, the note raised a real doubt as to 

whether the case was decided on the evidence.   

[39] Taking the note at face value, the concerns it raises took place entirely within 

the jury room.  This is not a case where there was external evidence introduced as 

occurred in JM v R.
8
   

[40] The jury has not received an external threat.  No crime has been committed.
9
  

Furthermore, the comments by the member of the jury referred to in the note were 

not evidence going to Mr Simpson’s guilt (or innocence).  That is, they do not tend to 

support or detract from his innocence one way or the other.  Indeed, the comments 

from the juror that the author of the note describes did not even suggest members of 

the jury should vote one way or the other.   

[41] All the letter does is disclose what the author was thinking, and an aspect of 

discussion within the jury room.  On that basis we conclude that, if asked to expand 

on the note, its author would be giving evidence of jury deliberations.  It is caught by 

the prohibition in s 76(1).  We therefore turn to consider whether the s 76(3) test is 

met.   

Can the evidence nonetheless be given? 

[42] Section 76(3) provides an exceptional circumstances test.  The bar is high.  

Section 76(4) requires the Court to weigh the public interest in protecting the 

confidentiality of jury deliberations generally and the public interest in ensuring that 

justice is done in those proceedings.   

                                                
8  JM v R [2016] NZCA 383.   
9
  cf Smith v Western Australia (2014) 250 CLR 473.   



 

 

[43] Ms Bull made two submissions in this respect.  First, that this Court should 

place greater weight on “the public interest in ensuring that justice is done in those 

proceedings” factor in s 76(4)(b).  She relied on the speech of Lord Steyn in R v 

Mirza.  Second, she submitted that even if we apply the traditional interpretation, 

then the jury’s deliberations have “derailed”.
10

   

[44] As a side note, we do not necessarily agree that Lord Steyn’s position 

represents a more liberal position than the orthodox New Zealand interpretation of s 

76.  Instead, we read his Lordship’s speech as speaking against a blanket immunity.  

That is not inconsistent with the terms of s 76.   

[45] We find the note disquieting.  If true, it indicates “lawful but irresponsible 

behaviour” on the part of the jury member who said the comments described in the 

letter.
11

  However, we think in this case the general rule must hold.  Greater weight 

must be given to the protection of confidentiality for jury deliberations.  The reasons 

for the rule at common law (which s 76 largely enacts) were set out convincingly by 

a majority of the House of Lords in R v Mirza.
12

   

[46] The note itself does not suggest that any more than this single juror was 

influenced.  In Smith v R the Court of Appeal split on whether the test under s 76(3) 

was met.
13

  In a case such as this, where the jury were directed by Judge Waalkens to 

consider the case only on the evidence, we do not think the concerns in the note are 

sufficiently exceptional to warrant intrusion into the privacy of deliberations.   

Result 

[47] We are satisfied that there was no error in Judge Waalkens’ direction, that the 

jury’s verdict was reasonable and that there is no risk of a miscarriage of justice.   

[48] Accordingly, we dismiss the appeal and decline to order any enquiries be 

made of the jury. 

  

                                                
10  Smith v R [2017] NZCA 93 at [49] per Wild J.   
11  Smith v Western Australia at [46].   
12  R v Mirza [2004] UKHL 2, [2004] 1 AC 1118.  See for example at [96]-[100] per Lord Hope.   
13

  Smith v R, above n 10.   



 

 

1 Instructions to mooters 

1.1 The Moot Supreme Court has granted leave to appeal from the Court of Appeal’s 
decision on the following two questions: 

(a) Did the Court of Appeal err in dismissing the appeal on the basis of the 
meaning of “use”? (to be addressed by senior counsel) 

(b) Did the Court of Appeal err in declining to order enquiries be made of the 
jury about the issues raised in the note? (to be addressed by junior counsel) 

1.2 No procedural issues arise.  In particular, there is no need to address the test on an 
appeal in the Criminal Procedure Act 2011.   

Moot mechanics 

1.3 The appellants are representing Mr Simpson.  The respondents are representing 
the Crown.   

1.4 This is a closed authority moot.  As well as any New Zealand legislative provision, 
mooters may refer to (and be asked about) the following: 

(a) Munro v Police [2017] NZHC 2202 

(b) Hayes v R [2008] NZSC 3, [2008] 2 NZLR 321 

(c) R v Lyons [1984] 2 NSWLR 476 (CA) 

(d) R v Steele (2007) 281 DLR (4th) 193 (SC) 

(e) Brown v Roberts [1965] 1 QB 1 

(f) R v Fowlds CA222/00, 13 December 2000 

(g) Smith v R [2017] NZCA 93 

(h) JM v R [2016] NZCA 383 

(i) Smith v Western Australia (2014) 250 CLR 473 

(j) R v Mirza [2004] UKHL 2, [2004] 1 AC 1118 

(k) Parker v R [2017] NZCA 550 

1.5 Mooters may (but do not need to) refer to any legislative provision.   

1.6 For further information and rules please refer to the New Zealand Law Foundation 
National Young Lawyers’ Mooting Competition Rules 2018.   
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